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I. Interests of Amici Curiae

A. Metropolitan Washington Employment Lawyers Association

Metropolitan Washington Employment Lawyers Association (“MWELA”) is a local

affiliate of the National Employment Lawyers Association. MWELA’s members comprise more

than 320 attorneys who represent employees in employment and civil rights litigation in the

metropolitan Washington, D.C. area. MWELA’s purpose is to bring employment lawyers into

close association to promote efficiency in the legal system and fair, equal treatment under the

law. MWELA has participated as amicus curiae in many cases before this Court, the U.S. Court

of Appeals for the District of Columbia Circuit, and the U.S. District Court for the District of

Columbia. MWELA has served as amicus curiae in the following recent cases before this Court:

Bryant v. District of Columbia, et al., 102 A.3d 264 (D.C. 2014); Davis v. District of Columbia,

70 A.3d 258 (Table) (D.C. 2013); Cesarano v. Reed Smith LLP, 990 A.2d 455 (D.C. 2010); Byrd

v. VOCA Corp. of Washington, D.C., 962 A.2d 927 (D.C. 2008); Lively v. Flexible Packaging

Ass’n, 830 A.2d 874 (D.C. 2003) (en banc).

MWELA’s member attorneys frequently represent employees in whistleblower and other

retaliation cases. Therefore, MWELA has expertise and experience with employment law that

likely would be useful to the Court in resolving this case.

And because the outcome will affect the representation of employees, MWELA members

have an interest in the issue’s resolution. Jury instructions in D.C. Whistleblower Protection Act

(DC WPA) claims have great practical importance to the D.C. government, its employees, and

the public interest. Further, the Court’s resolution of the issues presented will likely influence

similar anti-retaliation laws throughout the country.
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B. The Government Accountability Project

The Government Accountability Project (“GAP”) is a non-partisan, non-profit

public interest law firm specializing in legal advocacy for “whistleblowers” - government and

corporate employees who use free speech rights to challenge abuses of power that betray the

public interest. GAP has a 30-year history of working on behalf of government and corporate

employees who expose illegality, gross waste and mismanagement, abuse of authority,

substantial or specific dangers to public health and safety, or other institutional misconduct

undermining the public interest.

GAP’s efforts are based on the belief that a professional and dedicated civil service

is essential to an effective democracy. As the link between the government and the public it

serves civil servants are the foundation of a responsible, law-abiding political and corporate

system. However, when whistleblowers encounter retaliation or removal for speaking truth to

power, that link is severed. It is GAP’s firm belief that, in order to protect both the independence

of the civil service and the responsiveness of federal institutions to the citizenry, dedicated

members of the federal civil service must not be forced to choose between their jobs and their

integrity.

GAP has substantial expertise on protecting government employees’ rights,

having assisted more than 5,000 whistleblowers since 1979. GAP attorneys have testified

regularly before Congress on the effectiveness of existing statutory protections, filed numerous

amicus curiae briefs on constitutional and statutory issues relevant to whistleblowers, and led

legislative campaigns for a broad range of whistleblower protection laws, including the

Whistleblower Protection Act of 1989, P.L. No. 101-12, 103 Stat. 16 (April 10, 1989), the

subsequent 1994 amendments, and the DC Whistleblower Protection Act. In addition to their
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efforts in connection with these milestone statutes, GAP’s staff attorneys have testified before

Congress numerous times concerning the requisites to make statutory retaliation protections

effective, as well as the judicial decisions that stand in the way of their effectiveness.

II. Argument

The jury instructions applied to the DC WPA claim in this matter constitute reversible

error. First, the trial court erred when it instructed the jury to resolve the employee’s claim by

performing a McDonnell-Douglas burden-shifting analysis. Second, the trial court erred by

requiring the jury to decide whether the plaintiff showed that the employer’s alleged business

reasons were pretext. Third, the trial court erred by instructing the jury to weigh the employer’s

evidence of its “business judgment” under the “preponderance of the evidence” standard rather

than the higher, “clear and convincing” evidence standard. Fourth, the trial court erred when it

failed to instruct the jury to weigh the Appellant’s evidence when considering the employer’s

same-decision defense. These erroneous instructions constitute harmful error because they state

the law inaccurately and set before the jury a confusing and contradictory task.

A. Standard of Review

The fundamental question in reviewing jury instructions is whether the court’s charge,

considered as a whole, fairly and accurately states the applicable law. Campbell-Crane & Assoc.

v. Stamenkovic, 44 A.3d 924, 934-35 (D.C. 2012) (citing East Capitol View Cmty. Dev. Corp. v.

Robinson, 941 A.2d 1036, 1039 (D.C. 2008)). If confusing, contradictory, or incomplete jury

instructions may have affected the verdict, reversal is warranted. Id. (citing Ray v. American

Nat’l Red Cross, 696 A.2d 399, 405 (D.C. 1997)). In many cases a fundamentally-flawed jury

instruction on a central claim in the case will constitute prejudicial error. Id. (citation omitted).
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B. The Burden-Shifting Instruction was Reversible Error

The trial court committed reversible error when it instructed the jury to apply the

McDonnell-Douglas burden-shifting analysis to the DC WPA claim. First, because the

McDonnell-Douglas analysis is incompatible with the DC WPA’s plain meaning, applying it to a

DC WPA claim confronts the jury with a confusing and contradictory task. Second, a consensus

of courts has held that the “contributing factor” standard is distinct from the McDonnell-Douglas

analysis, resulting in the routine reversal of decisions applying the analysis to whistleblower

claims. Accordingly, the court’s charge on a central claim was fundamentally flawed.

1. The Court’s Instruction Gave the Jury a Confusing, Contradictory Task

The trial court erred by instructing the jury to undertake the confusing and contradictory

task of applying the McDonnell-Douglas analysis to the DC WPA claim. It was impossible for

the jury in this matter to conclude the Appellant had established the third step of the McDonnell-

Douglas analysis. And yet, the trial court instructed the jury to consider whether the Appellant

made her final showing, as if it were an actual question.

a. The DC WPA Uses a Two-Part Burden Shifting Analysis

The DC WPA explicitly adopts a two-part burden-shifting analysis that is distinct from

the three-part McDonnell-Douglas analysis applicable to Title VII claims. The DC WPA states,

in relevant part:

[O]nce it has been demonstrated by a preponderance of the evidence that
an activity proscribed by [the statute] was a contributing factor in the
alleged prohibited personnel action against an employee, the burden of
proof shall be on the defendant to prove by clear and convincing evidence
that the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in activities protected by
this section.

DC Code § 1-615.54(b) (emphasis added).
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The DC WPA, therefore, prescribes a two-step analysis with different burdens of proof

for each.

b. McDonnell-Douglas Uses a Three-Part Burden Shifting Analysis

Under the three-part McDonnell-Douglas analysis, first an employee must establish a

prima facie case. Jones v. Bernanke, 557 F.3d 670, 677, 384 U.S. App. D.C. 443, 450 (D.C. Cir.

2009) (citing Wiley v. Glassman, 511 F.3d 151, 155, 379 U.S. App. D.C. 122, 126 (D.C. Cir.

2007). Second, the employer must offer a legitimate reason for its actions, but it need only

produce the reason; the employer never bears the burden of persuasion. E.g., Texas Dep’t of

Cmty. Affairs v. Burdine, 450 U.S. 248, 255 (1981). At that point, the analysis focuses on the

ultimate question: has the employee proven by a “preponderance of the evidence” that the

adverse action in question was because of her membership in a protected class? See, e.g., United

States Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 711, 714–16 (1983). In making this

final showing, the employee can demonstrate that the employer’s offered legitimate reason is

pretext for discrimination, which constitutes the third phase of the traditional McDonnell-

Douglas burden-shifting analysis. E.g., Burdine, 450 U.S. at 255.

c. The McDonnell-Douglas Analysis is Incompatible With the DC WPA

Applying the McDonnell-Douglas analysis alongside the DC WPA’s standards creates a

confusing and contradictory task for the jury. In the second phase of the McDonnell-Douglas

analysis the employer need only argue a legitimate, non-discriminatory reason for its action. In

contrast, the DC WPA’s statutory text explicitly mandates that the employer must prove its

explanation by “clear and convincing” evidence, a much higher standard than the

“preponderance of the evidence.” DC Code § 1-615.54(b). Because of this difference, the

standards are fundamentally incompatible.
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Consistent with the DC WPA, the trial court first instructed the jury to determine whether

the Appellant had established that her protected activity was a “contributing factor” in the

adverse action. The trial court then instructed the jury appropriately that it should determine

whether the employer had proven its legitimate, non-discriminatory reason by “clear and

convincing” evidence.

But rather than stopping there, the trial court went on to instruct the jury:

[T]he burden then shifts back to the plaintiff to prove by a preponderance
of the evidence that the employer’s legitimate, non-discriminatory reason
was merely a pretext, a plaintiff must prove that a (sic) employer’s
explanation is not believable by showing that the employer’s suggested
reason is not true, or by showing that the employer’s suggested reason, if
even true, did not actually motivate the employer’s decision.

Tr. Transcript at 979-80 ¶¶ 20-3.

This gave the jury a confusing and contradictory task. Before the jury ever reached this

third step, it must have already found that the employer had proved its legitimate, non-

discriminatory reason by “clear and convincing” evidence. The “clear and convincing” standard

is a much higher burden than the “preponderance of the evidence” standard. See, e.g., Henson v.

D.C. Dep’t of Consumer & Regulatory Affairs, 560 A.2d 543, 545 (D.C. 1989). And so, the jury

had to find that the employer produced evidence that “instantly tipped the evidentiary scales” to

show it would have taken the same action absent the Appellant’s protected conduct. See, e.g.,

Colorado v. New Mexico, 467 U.S. 310, 316 (1984).

Because the jury found that the employer had met its “clear and convincing” burden, it

could not possibly then find that the Appellant made her final showing by a “preponderance of

the evidence.” A “preponderance of the evidence” means only such evidence that, when weighed

against the evidence opposed to it, indicates that the proposition in question is more likely than

not true. E.g., Hopkins v. Price Waterhouse, 737 F. Supp. 1202, 1206 (D.D.C. 1990) aff’d, 920
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F.2d 967, 287 U.S.App.D.C. 173 (D.C. Cir. 1990). In other words, a party need only achieve a

“51 percent tilt in the balance of the scales.” Williams v. First Cash, Inc., No. 98 CA 3567, 2000

WL 1205827, *1 (D.C. Super. July 26, 2000). Once an employer immediately and clearly tips

the evidentiary scales in its favor, the employee can no longer possibly achieve a 51-percent tilt

in the balance of the scales. Yet this was the task that the trial court gave the jury here. Such a

contradictory and confusing task, not rooted in the language of the statute, warrants reversal in

this case. See Campbell-Crane, 44 A.3d at 934-35.

2. The DC WPA Requires a Distinct Analysis

The trial court misstated the law when it instructed the jury to apply the McDonnell-

Douglas analysis. Courts and tribunals have reached the consensus that statutes applying the

“contributing factor” standard require an analysis distinct from the McDonnell-Douglas analysis.

Because of this, a consensus of courts have further concluded that applying the McDonnell-

Douglas analysis to whistleblower retaliation statutes constitutes reversible error. The DC WPA

applies the “contributing factor” standard of causation. DC Code § 1-615.54(b). Therefore the

instruction misstated the law.

Federal whistleblower statutes offer “contributing factor” burden-shifting requirements

analogous to the DC WPA’s. As discussed above, the DC WPA’s burden-shifting standard

requires a whistleblower to establish by a “preponderance of the evidence” that her protected

disclosure was a “contributing factor” in a personnel action; the government must then prove by

“clear and convincing” evidence that it would have taken the same action for independent,

legitimate reasons absent the protected disclosures. DC Code § 1-615.54(b). The following

federal whistleblower provisions use substantially identical statutory language: the Wendell H.

Ford Aviation Investment and Reform Act for the 21st Century (AIR 21), 49 U.S.C. § 42121; the
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Sarbanes-Oxley Act of 2002 (SOX), 18 U.S.C. § 1514A(b)(2)(C); the Federal Rail Safety Act

(FRSA), 49 U.S.C. § 20109; the Surface Transportation Assistance Act of 1982 (STAA), 49

U.S.C. § 31105; and the Energy Reorganization Act (ERA), 42 U.S.C. § 5851.

Tribunals interpreting these provisions consistently have found that whistleblower

statutes with language comparable to the DC WPA use an “independent burden-shifting

standard,” distinct from the McDonnell-Douglas pattern applicable to Title VII claims. See Allen

v. Admin. Review Bd., 514 F.3d 468, 476 (5th Cir. 2008) (AIR 21); see also Powers v. Union

Pac. R.R. Co., ARB Case No. 13-034, ALJ Case No. 2010-FRS-030 (ARB March 20, 2015)

(FRSA);1 Fordham v. Fannie Mae, ARB Case No. 12-061, ALJ Case No. 2010-SOX-051, 2014

WL 5511070 (ARB Oct. 9, 2014) (SOX). In analyzing these “contributing factor” burden-

shifting statutes, these tribunals have “sought to definitively put to rest reliance upon McDonnell

Douglas and its progeny.” Fordham, 2014 WL 5511070, *17.

In particular, the text of the DC WPA outlining the scope of a violation runs particularly

close to the federal WPA. Compare DC Code §§ 1-615.52(a)(6), 1-615.53(a), with 5 U.S.C. §

2302(b)(8). The federal and DC whistleblower statutes also share the same standard for

causation. Compare DC Code § 1-615.54(b), with 5 U.S.C. § 1221(e). As such, this Court has

often looked to the federal WPA for guidance in construing the DC WPA. See, e.g., Freeman v.

D.C., 60 A.3d 1131, 1141 (D.C. 2012). Like other whistleblower retaliation statutes, the federal

WPA applies the distinct “contributing factor” burden-shifting analysis.

The Federal Circuit has interpreted the virtually identical whistleblower protection

provisions of the federal WPA, including the parties’ respective burdens of proof under the

“contributing factor” burden-shifting analysis. E.g., Marano v. Dep’t of Justice, 2 F.3d 1137,

1 Attached as Appendix 1.
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1141 (Fed. Cir. 1993). The Marano opinion examined the WPA’s legislative history, which

emphasizes an intentional reduction in the whistleblower’s burden of proof as compared to

McDonnell-Douglas framework, as well as the heightened burden imposed upon the employer

for proving any affirmative defense it might have. Id. at 1140 (observing that amendments to

WPA sent “a strong, clear signal to whistleblowers that Congress intends that they be protected

from any retaliation related to their whistleblowing”); see also Araujo v. New Jersey Transit Rail

Operations, Inc., 708 F.3d 152, 159 (3d Cir. 2013) (observing that “contributing factor” burden-

shifting is “much easier for a plaintiff to satisfy than [Title VII’s] McDonnell Douglas

standard.”); Stone & Webster Eng’g Corp. v. Herman, 115 F.3d 1568, 1572 (11th Cir. 1997)

(“For employers, this is a tough standard, and not by accident.”).

Thus, it is error to apply the Title VII standard to cases arising under statutes that use the

“contributing factor” burden-shifting standard. The Department of Labor’s Administrative

Review Board, which has administrative jurisdiction over many of the “contributing factor”

federal whistleblower protection statutes, uniformly has acknowledged that it is reversible error

to apply the McDonnell-Douglas analysis to claims arising under those laws. See, e.g., Beatty v.

Inman Trucking Mgmt., ARB No. 13-039, ALJ No. 2008-STA-020, 2014 WL 2536888, *5

(ARB May 13, 2014) (holding “contributing factor” analysis, not McDonnell-Douglas, was

appropriate standard for STAA retaliation claims); Hutton v. Union Pac. R.R. Co., ARB No. 11-

091, ALJ No. 2010-FRS-020, 2013 WL 2450037, *5 (ARB May 31, 2013) (same, for FRSA

retaliation claims); Zinn v. Am. Commercial Lines Inc., ARB No. 10-029, ALJ No. 2009-SOX-

025, 2012 WL 1102507, *6 (ARB Mar. 28, 2012) (same, for SOX retaliation claims); Luder v.

Cont’l Airlines, Inc., ARB No. 10-026, ALJ No. 2008-AIR-009, 2012 WL 423490, *4-5 (ARB

Jan. 31, 2012); (same, for AIR 21 claims); Saporito v. Progress Energy Serv. Co., ARB No. 11-
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040, ALJ No. 2011-ERA-006, 2011 WL 6114496, *3 (ARB Nov. 17, 2011) (same, for ERA

retaliation claims).

C. The Trial Court Erred by Requiring a Showing of Pretext

Similarly, requiring a plaintiff to show pretext under these statutes is clear, reversible

error. See Blackie v. Pierce Transp., Inc., ARB No. ARB No. 13-065, ALJ No. 2011-STA-055,

2014 WL 3385883, *6 (ARB June 17, 2014) (AIR 21 complainant “need not demonstrate the

existence of a retaliatory motive . . . [or] that the respondent’s reason for the unfavorable

personnel action was pretext”) (citations omitted); DeFrancesco v. Union R.R. Co., ARB No. 10-

114, ALJ No. 2009-FRS-009, 2012 WL 694502, *3 (ARB Feb. 29, 2012) (“The ALJ concluded

that DeFrancesco failed to show that his protected activity was a “contributing factor” because he

did not prove that his employer was motivated by retaliatory animus. This is legal error.”); Zinn,

2012 WL 1143309, *7 (ARB Mar. 28, 2012) (“The ALJ also erred to the extent he required that

Zinn show ‘pretext’ to refute [respondent’s] showing of nondiscriminatory reasons for the

actions taken against her.”); Warren v. Custom Organics, ARB No. 10-092, ALJ No. 2009-STA-

030, 2012 WL 759335, *5 (ARB Feb. 29, 2012) (“Under the 2007 amendment to the STAA

burden of proof, an employee is not required to prove that his employer’s reasons for an adverse

action were pretext, e.g., that the employer had an alternate, albeit improper, motive for the

adverse action, to prevail on a complaint.”); Klopfenstein v. PCC Flow Tech., Inc., ARB No. 04-

149, ALJ No. 04-SOX-11, 2006 WL 3246904, *13 (ARB May 31, 2006) (“a complainant is not

required to prove pretext”) (citing Rachid v. Jack in the Box, Inc., 376 F.3d 305, 312 (5th Cir.

2004)).

D. The “Business Judgment” Instruction was Reversible Error

The trial court further misstated the law concerning the employee’s “contributing factor”

burden when it issued what it referred to as a “business judgment” instruction. The trial court
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told the jury it should consider the government’s evidence of its alleged legitimate reason when

it should not have.

As discussed above, the DC WPA applies different burdens of persuasion to the

employee’s and employer’s showings. See DC Code § 1-615.54(b). A whistleblower’s initial

showing is weighed under the “preponderance of the evidence” standard. See id. This means

necessarily that the employer’s evidence of a legitimate non-retaliatory reason for the employer’s

action – which must be proven by the far more burdensome “clear and convincing” standard –

should not be weighed against a whistleblower’s initial showing. Powers v. Union Pac. R.R. Co.,

ARB Case No. 13-034, ALJ Case No. 2010-FRS-030 (ARB March 20, 2015) (FRSA); Fordham

v. Fannie Mae, ARB Case No. 12-061, ALJ Case No. 2010-SOX-051, 2014 WL 5511070 (ARB

Oct. 9, 2014) (SOX).

As discussed above, the “clear and convincing” burden is much higher than the

“preponderance of the evidence” burden. As the decision in Powers explains, an employer could

avoid its higher standard if it could argue evidence of its legitimate, non-retaliatory reason were

considered in evaluating an employee’s “contributing factor” showing. See Powers, ARB Case

No. 13-034, *20-24. If an employer can argue its defense during the employee’s initial showing,

it can prevail by tipping the evidentiary scales 51 percent in its favor (thereby preventing the

employee’s preponderance showing). However, for an employer to avoid liability on such a

basis, the DC WPA explicitly requires it to immediately tip the evidentiary scales clearly in its

favor. Because the statute mandates distinct evidentiary burdens, an employer’s evidence of its

“business judgment” must be confined to an evaluation of the employer’s affirmative defense.

See id.
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Therefore, the court misstated the law when it gave a “business judgment” instruction as

part of its instruction on Appellant’s burden to establish causation. Trial Tr., 976-77 ¶¶ 20-6. The

instruction stated, “An employer has a right to make subjective personnel decision (sic) for any

reason that is not unlawful.” Id. at 977 ¶¶ 1-3. The trial court added, without limitation, “In

determining the evidence you should consider all the evidence bearing upon that fact regardless

of who produced it. A party is entitled to benefit from all evidence that favors him or her or [sic]

whether that party produced it or whether it was produced by an adversary.” Trial Tr., 973, ¶¶

18-20. In focusing the jury on the employer’s alleged lawful reason for the personnel action, and

instructing the jury to weigh the employer’s reasons by the lower “preponderance of the

evidence” standard, contrary to the language of the statute, the trial court issued an inaccurate

statement of the law and confusing instruction.

E. The Jury Was Not Instructed to Weigh the Appellants Evidence When
Considering the Employer’s Same Decision Defense

The trial court’s instructions were harmful because they likely caused the jury to ignore

the employee’s evidence when evaluating the employer’s same-decision defense. See Whitmore

v. U.S. Dep’t of Labor, 680 F.3d 1353 (Fed. Cir. 2012). In Whitmore, the court construed the

federal WPA and held that it was error for the adjudicator “to not evaluate all the pertinent

evidence in determining whether an element of a claim or defense has been proven adequately.”

Id. at 1368. The court explained that:

[w]hether evidence is sufficiently clear and convincing to carry this burden
of proof cannot be evaluated by looking only at the evidence that supports
the conclusion reached. Evidence only clearly and convincingly supports a
conclusion when it does so in the aggregate considering all the pertinent
evidence in the record, and despite the evidence that fairly detracts from the
conclusion.

Id. (citations omitted).
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Yet, in the case at issue here, when it came to the government’s “clear and convincing”

burden, the trial court only instructed the jury to “consider the strength of the employer’s

evidence in support.” Transcript at 978-79 ¶¶ 23-3. The instruction incorrectly required the jury

to delay its consideration of evidence offered to rebut the government’s alleged legitimate reason

for taking a personnel action. That evidence should be considered at the second-stage of the

analysis, when the government bears the burden of proving by “clear and convincing” evidence

it would have made the same decision absent the protected disclosure. Because the government

is the party bearing a much higher burden, a whistleblower’s evidence would have much more

impact at this stage. Further, the government gains an unintended advantage in meeting its

intentionally-high burden when only its evidence is considered, and not the whistleblower’s

evidence. See Stone & Webster, 115 F.3d at 1572 (“[f]or employers, this is a tough standard, and

not by accident.”)

On the whole, the jury charge regarding the DC WPA claim was fundamentally flawed

and likely affected the outcome of the case.

III. Proper DC WPA Jury Instructions

Rather, the standard for causation should simply track the statutory language. See

Whitmore v. Dep’t of Labor, 680 F.3d 1353, 1364 (Fed. Cir. 2012). In Whitmore, the court

clarified that under the WPA’s standards, an employee must show that her protected disclosure

was a “contributing factor” in a personnel decision. Id. But the government will still prevail if it

can establish by “clear and convincing” evidence that it would have made the same decision for

independent, legitimate reasons absent the protected disclosure. Accordingly, this Court should

hold that the standard described in Whitmore applies to claims under the DC WPA and reverse

the verdict in this matter.
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APPENDIX 2



I. Jury Instruction No. 1 - Plaintiff's Burden of Proof

PLAINTIFF has brought this action under the District of Columbia Whistleblower Protection

Act ("WPA"). This law protects current and former employees of the District of Columbia

Government [as well as employees of independent and subordinate agencies]1 who report

waste, fraud, abuse of authority, violations of law, or threats to public health or safety without

fear of retaliation or reprisal.

To prevail on his/her whistleblower claim, PLAINTIFF must prove, by a preponderance of

the evidence, that

1. PLAINTIFF made a protected disclosure,

2. A supervisor took or threatened to take a prohibited personnel action against

PLAINTIFF, and

3. PLAINTIFF’S protected disclosure(s) was (were) a contributing factor in the

prohibited personnel action(s).

Source: D.C. Code §§ 1-615.51, 1-615.53 and 1-615.54(b); Johnson v. District of Columbia, 935

A.2d 1113, 1118 (D.C. 2007); Crawford v. District of Columbia, 891 A.2d 216, 219 (D.C.

2006).

II. Jury Instruction No. 2 - Definition of Whistleblower

“Whistleblower” means an employee who makes or is perceived to have made a protected

disclosure.

Source: D.C. Code § 1-615.52(9).

III. Jury Instruction No. 3 - Prohibitions

A supervisor shall not threaten to take or take a prohibited personnel action or otherwise

1 Bracketed text should be used only where applicable.



retaliate against an employee because of the employee's protected disclosure or because of an

employee's refusal to comply with an illegal order.

Source: D.C. Code §1-615.53.

IV. Jury Instruction No. 4 - Definition of Protected Disclosure

Under the WPA, a "protected disclosure" is defined as any disclosure of information, not

specifically prohibited by statute, by an employee to a supervisor or a public body that the

employee reasonably believes evidences:

[Use only applicable portions of the following:]

1. Gross mismanagement;

2. Gross misuse or waste of public resources or funds;

3. Abuse of authority in connection with the administration of a public program or

the execution of a public contract;

4. A violation of a federal, state, or local law, rule, or regulation, or of a term of a

contract between the District government and a District government

contractor which is not of a merely technical or minimal nature; or

5. A substantial and specific danger to the public health and safety.

The law protects a disclosure without restriction to time, place, form, motive, context, forum,

or prior disclosure made to any person by an employee or applicant for employment.

An employee’s communication does not have to be an original disclosure to qualify for

protection under the WPA.

A disclosure may be protected even if it is made in the ordinary course of an employee’s

duties.



Source: D.C. Code §1-615.52(a)(6).

V. Jury Instruction No. 5 - Definition of Supervisor

“Supervisor" means:

an individual employed by the District government who has the authority to

effectively recommend or take remedial or corrective action for the violation of a

law, rule, regulation or contract term, or the misuse of government resources that

an employee may allege or report pursuant to this section, including without

limitation an agency head, department director, or manager.

"Supervisor" also means:

a District of Columbia employee who has authority, in the interest of an agency, to

hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or

discipline other employees, or responsibility to direct them, or to evaluate their

performance, or to adjust their grievances, or effectively to recommend such action,

if in connection with the foregoing the exercise of authority is not of a merely routine

or clerical nature, but requires the use of independent judgment. The definition of

supervisor shall also include an incumbent of a position which is classified at a level

higher than it would have been had the incumbent not performed some or all of the

above duties.

Source: D.C. Code § 1-615.52 (8); D.C. Code § 5 1-617.01(d).

VI. Jury Instruction No. 6 - Individual Liability

Any District employee, supervisor, or official can be held personally liable for relief and

damages under the WPA if he/she was personally involved in the prohibited personnel

action.



Source: D.C. Code § 1-615.54(a)(1) (as amended by 57 D.C. Reg. 139697 § 2(c)(1)).

VII. Jury Instruction No. 7 - Definition of Public Body

A “Public body” means:

(A) The United States Congress, the Council, any state legislature, the District of

Columbia Office of the Inspector General, the Office of the District of Columbia

Auditor, the District of Columbia Financial Responsibility and Management

Assistance Authority, or any member or employee of one of these bodies;

(B) The federal, the District of Columbia, or any state or local judiciary, any member or

employee of these judicial branches, or any grand or petit jury;

(C) Any federal, District of Columbia, state, or local regulatory, administrative, or public

agency or authority or instrumentality of one of these agencies or authorities;

(D) Any federal, District of Columbia, state, or local law enforcement agency,

prosecutorial office, or police or peace officer;

(E) Any federal, District of Columbia, state, or local department of an executive branch of

government; or

(F) Any division, board, bureau, office, committee, commission or independent agency of

any of the public bodies described in subparagraphs (A) through (E) of this

paragraph.

Source: D.C. Code §1-615.52(a)(7).

VIII. Jury Instruction No. 8 - Definition of Reasonable Belief

To determine whether PLAINTIFF’s belief was reasonable, and therefore protected under the

WPA, the jury should decide the following question:



Could a disinterested observer with knowledge of the essential facts known to and

readily ascertainable by the employee reasonably conclude that the facts he discloses

are true and that actions of the government evidence: [use only applicable] gross

mismanagement, gross misuse of public resources, abuse of authority, a violation of

law, or a substantial and specific danger to the public health or safety?

Source: D.C. Code § 1-615.52(a)(6); Zirkle v. District of Columbia, 830 A.2d 1250, 1259-60 (D.C.

2003).

IX. Jury Instruction No. 9 - Definition of Illegal Order

An illegal order is a directive to violate or to assist in violating a federal, state, or local law,

rule, or regulation.

Source: D.C. Code § 1-615.52 (4); D.C. Code § 2-223.01(4)

X. Jury Instruction No. 10 - Prohibited Personnel Action

“Prohibited personnel action” includes, but is not limited to: recommended, threatened, or

actual termination, demotion, suspension, or reprimand; involuntary transfer, reassignment, or

detail; referral for psychiatric or psychological counseling; failure to promote or hire or take

other favorable personnel action; or retaliating in any other manner against an employee

because that employee makes a protected disclosure or refuses to comply with an illegal order.

“Retaliating” includes conducting or causing to be conducted an investigation of an employee or

applicant for employment because of a protected disclosure made by the employee or applicant

who is a whistleblower.

The definition of “investigation” includes an examination of fitness for duty.

The definition of “investigation” excludes any ministerial or nondiscretionary fact-finding

activity necessary to perform the agency’s mission.



Source: D.C. Code § 1-615.52(a)(5).

XI. Jury Instruction No. 11 - Contributing Factor

“Contributing factor” means any factor that, alone or in connection with other factors, tends

to affect in any way the outcome of the decision.

Source: D.C. Code §1-615.52(a)(2).

XII. Jury Instruction No. 12 - Burden of Proof Shifting

Once the employee has demonstrated by a preponderance of the evidence that the protected

disclosure was a contributing factor in the alleged prohibited personnel action against

him/her, the burden of proof shall be on DEFENDANT to prove by clear and convincing

evidence that the alleged action would have occurred for legitimate, independent reasons even

if the employee had not engaged in protected activity.

If DEFENDANT fails to meet this burden, you must find for PLAINTIFF.

Source: D.C. Code §1-615.54(b).

XIII. Jury Instruction No. 13 - Clear and Convincing Evidence

The standard of clear and convincing evidence requires a degree of persuasion much

higher than mere preponderance of evidence but still somewhat less than beyond a

reasonable doubt. Clear and convincing evidence is evidence that should produce in the

mind of the trier of fact a firm belief or conviction as to the facts sought to be established.

Source: Bums v. U.S., 880 A.2d 258, 261 fn. 2 (D.C. 2005); Brown v. The George Washington

Univ., 802 A.2d 382, 386 n. 6 (D.C. 2002) (describing the standard in a failure-to-promote case);

Henson v. District of Columbia Dept. of Consumer and Regulatory Affairs, 560 A.2d 543, 545

(D.C. 1989).
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