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Introduction 
The	
   	
  economic	
   	
   stimulus	
   	
  bill	
   	
   passed	
   	
  by	
   	
  Congress	
  	
  
on	
   February	
   12,	
   2009	
   includes	
   robust	
  
whistleblower	
   protections	
   	
   	
   to	
   	
   	
   ensure	
   	
   	
   that	
  	
  	
  
employees	
  	
  	
  of	
  	
  	
  private	
  contractors	
  	
   and	
  	
   state	
  	
   and	
  	
  
local	
   	
   governments	
   	
   can	
   disclose	
   	
   waste,	
   	
   fraud,	
  	
  
gross	
   	
   mismanagement,	
   	
   or	
   	
   a	
   violation	
   of	
   law	
  
related	
   to	
   stimulus	
   funds.	
   This	
   article	
   summarizes	
  
the	
   key	
   provisions	
   of	
   Senator	
   McCaskill’s	
   (D–MO)	
  
whistleblower	
   protection	
   amendment	
   to	
   the	
  
stimulus	
  bill	
  (“McCaskill	
  Amendment”).	
  

	
  

	
  
Covered Employers 
The	
   	
   	
   	
   McCaskill	
   	
   	
   	
   Amendment	
   	
   	
   	
   applies	
   	
   	
   	
   to	
  	
  	
  	
  
private	
   contractors,	
   state	
   and	
   local	
   governments,	
  
and	
   other	
   non–Federal	
   employers	
   that	
   receive	
   a	
  
contract,	
   grant,	
   or	
   other	
   	
  payment	
   appropriated	
   or	
  
made	
   available	
  by	
   the	
  stimulus	
  bill.	
  

	
  

	
  
Broad Scope Of Protected Conduct 
Protected	
   conduct	
   	
   includes	
   	
   a	
   	
   disclosure	
   	
   to	
   	
   a	
  	
  
person	
   with	
   	
   supervisory	
   authority	
   over	
   the	
  
employee,	
   a	
   State	
   or	
   	
   Federal	
   	
   regulatory	
   	
   or	
   	
   law	
  	
  
enforcement	
   	
   agency,	
   	
   a	
   member	
   of	
   Congress,	
   a	
  
court	
   or	
   grand	
   jury,	
   the	
   head	
   of	
   a	
   Federal	
   	
  agency,	
  
or	
   an	
   inspector	
   general	
   information	
   that	
   the	
  
employee	
  reasonably	
  believes	
  evidences:	
  
	
  
Gross	
  mismanagement	
  of	
  an	
  agency	
  contract	
  or	
  
grant	
  relating	
  to	
  stimulus	
  funds;	
  

A	
   gross	
   waste	
   of	
   stimulus	
  
funds;	
  
A	
  substantial	
  and	
  specific	
  danger	
  to	
  public	
  health	
  
or	
  xsafety	
  related	
  to	
  the	
  implementation	
  or	
  use	
  of	
  
stimulus	
  funds;	
  

An	
  abuse	
  of	
  authority	
  related	
  to	
  the	
  
implementation	
  or	
  use	
  of	
  stimulus	
  funds;	
  or	
  

A	
  violation	
  of	
  a	
  law,	
  rule,	
  or	
  regulation	
  that	
  
governs	
  an	
  agency	
  contract	
  or	
  grant	
  related	
  to	
  
stimulus	
  funds.	
  
	
  

Significantly,	
   internal	
   disclosures	
   are	
  
protect-­‐	
  ed,	
   	
  which	
   	
   is	
   	
  a	
   	
   substantial	
   	
  expansion	
   	
  of	
  	
  
two	
   	
   current	
   analogous	
   whistleblower	
   protection	
  
laws	
   protecting	
   contractors,	
   both	
   of	
   which	
   do	
   not	
  
expressly	
   cover	
   inter-­‐	
   nal	
   disclosures.	
   See	
   10	
  U.S.C.	
  
§2409;	
   41	
   U.S.C.	
   §265.	
   The	
   McCaskill	
   Amendment	
  
specifically	
   protects	
   so–called	
   “duty	
   speech”	
  
whistleblowing,	
   i.e.,	
  disclosures	
  made	
  by	
  employees	
  	
  
in	
   the	
   ordinary	
   course	
   of	
   performing	
   their	
   job	
  	
  
duties.	
   	
   	
  Courts	
   	
   will	
   	
   likely	
   	
   apply	
   	
   a	
   	
   standard	
   	
   of	
  
objective	
   reasonableness	
   from	
   analogous	
  
whistleblower	
   protection	
   	
   	
   	
   laws,	
   	
   	
   	
   such	
   	
   	
   	
   as	
  	
  	
  	
  
Section	
   	
   	
   	
   806	
   	
   	
   	
   of	
   	
   	
   	
   the	
   Sarbanes–Oxley	
   Act,	
   18	
  
U.S.C.	
   §1514A,	
   which	
   evaluates	
   the	
   reasonableness	
  
of	
   a	
   belief	
   based	
   on	
   the	
   knowledge	
   available	
   to	
   a	
  
reasonable	
   person	
   in	
   the	
   same	
   factual	
   cir-­‐	
  
cumstances	
  with	
   the	
   same	
  	
  training	
   and	
   experience	
  
as	
  the	
  aggrieved	
  employee.	
  
	
  

	
  
Prohibited Acts Of Retaliation 
The	
  McCaskill	
   Amendment	
   prohibits	
   a	
   broad	
   range	
  
of	
   retaliatory	
   employment	
   actions,	
   including	
  
termination,	
   demotion,	
   	
   or	
   	
   any	
   	
   other	
  	
  
discriminatory	
   	
  act,	
   	
  which	
   includes	
   	
   any	
   	
   act	
   	
   that	
  	
  
would	
   	
   dissuade	
   	
   a	
   	
   reasonable	
   person	
   	
   from	
  	
  
engaging	
  	
  in	
  	
  protected	
  	
  conduct.	
  	
  See	
  Burlington	
  	
  N.	
  	
  
&	
  	
  Santa	
  	
  Fe	
  	
  R.R.	
  	
  Co.	
  	
  v.	
  	
  White,	
  	
  548	
  	
  U.S.	
  	
  53	
  (2006).	
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Employee-Favorable Burden Of Proof 
To	
   	
   	
  prevail	
   	
   	
   in	
   	
   a	
   	
   	
  whistleblower	
   	
   	
  action	
   	
   under	
  	
  
the	
  McCaskill	
  	
  Amendment,	
  	
  an	
  	
  employee	
  	
  need	
  	
  not	
  	
  
show	
   that	
   	
   	
   the	
   	
   protected	
   	
   conduct	
   	
   was	
   	
   a	
  	
  
significant	
   	
   or	
  motivating	
   	
   	
  factor	
   	
   in	
   	
   the	
   	
   reprisal,	
  	
  
but	
   	
   instead	
   	
   must	
   merely	
   	
   prove	
   	
   	
   that	
   	
   the	
  	
  
protected	
  	
   conduct	
  	
   was	
  	
   a	
  “contributing	
   factor”	
  	
  to	
  
the	
   reprisal.	
   The	
   Amendment	
   specifically	
   	
   clarifies	
  	
  
that	
   	
   an	
   	
   employee	
   	
   can	
   	
   meet	
   	
   the	
   “contributing	
  	
  	
  
factor”	
  	
  	
  standard	
  	
  	
  through	
  	
  	
  temporal	
  proximity	
  or	
  
by	
  demonstrating	
   that	
   the	
  decision	
  maker	
  knew	
   	
   of	
  	
  
the	
  	
  protected	
  	
  disclosure.	
  	
  An	
  	
  employer	
  	
  can	
  avoid	
  
liability	
  by	
  demonstrating	
  by	
  “clear	
  and	
  convinc-­‐	
  ing	
  
evidence,”	
   a	
   high	
   evidentiary	
   burden,	
   that	
   it	
  would	
  
have	
  	
   taken	
  	
   the	
  	
   same	
  	
  	
  action	
  	
   in	
  	
   the	
  	
   absence	
  	
   of	
  	
  
the	
  employee	
  engaging	
  in	
  protected	
  conduct.	
  

	
  

	
  
Remedies 
A	
   prevailing	
   employee	
   is	
   entitled	
   to	
   “make	
   whole”	
  
relief,	
   which	
   includes:	
   (1)	
   reinstatement;	
   (2)	
   back	
  
pay;	
   (3)	
   compensatory	
  damages;	
   and	
   (4)	
   attorneys’	
  
fees	
  and	
   liti-­‐	
  gation	
   costs.	
  Where	
  an	
  agency	
   files	
   an	
  
action	
   in	
   federal	
   court	
   	
   to	
   	
   enforce	
   	
   an	
   	
   order	
   	
   of	
  	
  
relief	
  	
   for	
  	
  a	
  	
  prevailing	
  

employee,	
   the	
   court	
   may	
   also	
   award	
   exemplary	
  
dam-­‐	
  ages.	
  
	
  

	
  
Administrative Exhaustion 
Requirement And Right To A Jury Trial 
Actions	
  brought	
  under	
  the	
  whistleblower	
  provisions	
  
of	
  the	
  	
  	
  McCaskill	
  	
  Amendment	
  	
  must	
  	
  be	
  	
   filed	
  	
  with	
  	
  
the	
   appropriate	
   	
   inspector	
   	
   general.	
   	
   Unless	
   	
   the	
  	
  
inspector	
   general	
   determines	
   that	
   the	
   action	
   is	
  
frivolous,	
   does	
   not	
   relate	
   to	
   covered	
   funds,	
   or	
   has	
  
been	
   resolved	
   in	
   another	
   Federal	
   or	
   State	
  
administrative	
   proceeding,	
   the	
   inspec-­‐	
   tor	
   general	
  
must	
   conduct	
   an	
   investigation	
   and	
   make	
   a	
  
determination	
   on	
   the	
   merits	
   of	
   the	
   whistleblower	
  
retal-­‐	
   iation	
   claim	
   no	
   later	
   than	
   180	
   days	
   after	
  
receipt	
   of	
   the	
   complaint.	
   Within	
   30	
   days	
   of	
  
receiving	
   an	
   inspector	
   general’s	
   investigative	
  
findings,	
   the	
   head	
   of	
   the	
   agency	
   shall	
   determine	
  
whether	
   there	
   has	
   been	
   a	
   violation,	
   in	
  which	
  event	
  
the	
   agency	
   head	
   can	
   award	
   a	
   complainant	
  
reinstatement,	
   back	
   pay,	
   compensatory	
   damages,	
  
and	
  attorney	
  	
  fees.	
  	
  If	
  	
  an	
  	
  agency	
  	
  head	
  	
  has	
  	
  denied	
  	
  
relief	
   	
   in	
   whole	
   or	
   in	
   part	
   or	
   has	
   failed	
   to	
   issue	
   a	
  
decision	
  within	
  
210	
   days	
   of	
   the	
   filing	
   of	
   a	
   complaint,	
   the	
  
complainant	
  

	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  

SHOFER 
 

Ethic Questions? Facing Unfair Sanctions? Contact SHOFER! 
   

SERVICE HOTLINE 
FOR ETHICS 
REQUESTS 

May I undertake this multiple representation? May I have ex parte 
contact with that witness? Was the claim or defense “frivolous” merely 
because summary judgment was awarded? 
 
NELA now provides timely ethics assistance to NELA members by 
e-mail through the Service Hotline for Ethics Requests (“SHOFER”). 
 
Any member may post a query regarding ethical issues. The Ethics and 
Sanctions Committee will meet to discuss your situation. You will then 
receive a response to your query. 
 
To post an ethics question, send an e-mail to shofer@lists.nela.org. 
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can	
  bring	
  a	
  de	
  novo	
  action	
   in	
   federal	
  court,	
  which	
  
shall	
   be	
   tried	
   by	
   a	
   jury	
   at	
   the	
   request	
   of	
   either	
  
party.	
   The	
   McCaskill	
   Amendment	
   expressly	
  
clarifies	
   that	
   pre–dispute	
   arbitration	
   agreements	
  
do	
   not	
   apply	
   to	
   claims	
   brought	
   under	
   the	
  
Amendment.	
  
 

 
Alternative Remedies 
In	
   addition	
   to	
   the	
   relief	
   available	
   under	
   the	
  
McCaskill	
   Amendment,	
   employees	
   of	
  
government	
   contractors	
   have	
   other	
   options	
   to	
  
remedy	
   whistleblower	
   retalia-­‐	
   tion.	
   The	
  
retaliation	
  provision	
  of	
  the	
  False	
  Claims	
  Act	
  (FCA),	
  	
  
31	
   	
   	
   U.S.C.	
   	
   §3730	
   	
   (h),	
   	
   prohibits	
   	
   retaliation	
  
against	
   	
   an	
   	
   	
  employee	
   	
  who	
   	
   has	
   	
   taken	
   	
   actions	
  	
  
“in	
   furtherance	
   	
   	
   	
  of”	
   	
   	
   	
   an	
   	
   	
   	
  FCA	
   	
   	
   	
  enforcement	
  	
  	
  	
  
action,	
   including	
   initiating	
   an	
   	
   FCA	
   action,	
  
investigating	
   a	
   potential	
   	
   FCA	
   	
   action,	
   	
   and	
  	
  	
  
testifying	
   	
   in	
   	
   an	
   	
   FCA	
  action.	
   	
   At	
   	
   least	
   	
   twenty–
four	
   	
   states	
   	
   have	
  	
   adopted	
  laws	
  	
   similar	
   	
   to	
   	
   the	
  	
  
FCA,	
   	
   	
   nearly	
   	
   	
   all	
   	
   	
   of	
   	
   	
   which	
   include	
   	
   an	
  	
  
analogous	
   	
   retaliation	
   	
   provision.	
   	
   Unlike	
   the	
  
McCaskill	
  Amendment,	
  the	
  retaliation	
  provision 

of	
  	
  	
  the	
  	
  	
  FCA	
  	
  	
  does	
  	
  	
  not	
  	
  	
  require	
  	
  	
  administrative	
  
exhaustion.	
  Employees	
  of	
  contractors	
  and	
  of	
  state	
  
governments	
   may	
   also	
   have	
   claims	
   under	
   state	
  
whistleblower	
   protection	
   statutes,	
   but	
   some	
   of	
  
those	
   statutes	
   do	
   not	
   protect	
   internal	
  
whistleblowing.	
   In	
  addition,	
   employees	
   of	
   private	
  
contractors	
  may	
  have	
  a	
  	
   	
  claim	
  	
   of	
   	
   common	
  	
   law	
  	
  
wrongful	
  	
   discharge	
  	
   in	
  violation	
  of	
  public	
  policy,	
  
a	
   tort	
   remedy	
   that	
   provides	
   access	
   to	
   a	
   jury	
   trial	
  
and	
   punitive	
   damages.	
   When	
   evaluating	
   a	
  
whistleblower	
   retaliation	
   claim	
   arising	
   from	
   	
   an	
  	
  
employee’s	
   	
   disclosure	
   	
   about	
   	
   fraud	
   	
   on	
   	
   the	
  
government,	
   	
   it	
   	
   is	
   	
  critical	
   	
   to	
   	
  consider	
   	
  whether	
  	
  
the	
   employee	
   also	
   has	
   a	
   qui	
   tam	
   action	
   and	
   to	
  
preserve	
  the	
  employee’s	
  	
  ability	
  	
  to	
  	
  pursue	
  	
  a	
  	
  qui	
  	
  
tam,	
  	
  which	
  	
  may	
  entail	
  avoiding	
  public	
  disclosure	
  
of	
  the	
  fraud.	
  In	
  sum,	
  the	
  	
  	
  McCaskill	
  	
  	
  Amendment	
  	
  	
  
provides	
   	
   	
   a	
   	
   	
   critical	
   safeguard	
   	
   against	
  	
  
fraudulent	
  	
  spending	
  	
  of	
  	
  stimulus	
  funds. 
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